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Washington, DC 20549 

 

Re: Apple’s Supplemental Request to Exclude Shareholder Proposal 

 

Dear Sir or Madam: 

 

The Shareholder Commons is a nonprofit organization focused on catalyzing collective action by 

asset owners and managers in order to protect beneficiaries from corporate behavior that endangers 

the value of diversified portfolios. We write regarding the request of Apple Inc., a California 

corporation (the “Company”), for no-action relief with respect to a proposal (the “Proposal”) from 

the National Center for Public Policy Research (the “Proponent”) regarding the Statement on the 

Purpose of a Corporation (the “Statement”) announced by the Business Roundtable (the “BRT”). We 

write specifically in response to the Company letter of October 16 requesting the Staff confirm that it 

will not recommend enforcement action if the Company excludes the Proposal from its proxy 

statement (the “No-Action Request”). 

 

The Company recently signed the Statement, which reads, “we share a fundamental commitment to 

all of our stakeholders… We commit to deliver value to all of them, for the future success of our 

companies, our communities and our country.”1 The BRT press release (the “Press Release”) 

announcing the statement made it clear that the Statement was intended to make stakeholders 

fundamental beneficiaries of the signers’ obligations: 

 

 
1 https://s3.amazonaws.com/brt.org/BRT-StatementonthePurposeofaCorporationOctober2020.pdf 
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The Business Roundtable today announced the release of a new 

Statement on the Purpose of a Corporation signed by 181 CEOs who 

commit to lead their companies for the benefit of all stakeholders – 

customers, employees, suppliers, communities and shareholders.2 

 

The Proposal requests that the Company’s shareholders approve the following: 

 

“Resolved: Shareholders request our Board prepare a report based on 

a review of the BRT Statement of the Purpose of a Corporation, 

signed by our Chief Executive Officer, and provide the board’s 

perspective regarding whether our Company’s governance and 

management systems should be altered to fully implement the 

Statement of Purpose.” 

 

 

The Company’s Argument for Exclusion 

 

The Company argues in the No-Action Request that the Proposal may be excluded under Rule 14a-

8(i)(10) because the Proposal has been substantially implemented. In support of that argument, the 

Company lists a lengthy set of standards, codes, statements, website material and other documents 

that set forth concepts that are consistent with the consideration of, and delivery of value to, 

stakeholders of the Company.  

 

The Company then argues that these statements as to values and principles are evidence of the 

commitment to stakeholders espoused in the Statement. The Company cites its Nominating and 

Corporate Governance Committee’s (the “Committee”) determination that: 

 

[T]he Company’s governance and management systems do not need to be altered in order to 

fully implement the Statement of Purpose because the Company already operates in 

accordance with the principles set forth in the Statement of Purpose and provides adequate 

disclosure to shareholders and the public about this alignment. 

 

The analysis by and determination of the Committee substantially implements the Proposal 

because . . .  it addresses the underlying concerns and essential objective that Apple’s Board 

provide its perspective as to whether the Company’s governance and management systems 

should be altered to fully implement the Statement of Purpose. Furthermore, if the Proposal 

were to be voted upon by shareholders at the Annual Meeting and pass, there is nothing 

further that the Company or the Committee would do to implement the Proposal, as any 

subsequent report would contain substantially the same information as was already presented 

to the Committee and outlined in this letter.3 

 

The No-Action Request Should Be Denied Because the Company’s Argument for Exclusion Does Not 

Even Attempt to Address the Underlying Conflicts in Governance Posed by the Statement 

 

 
2 https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-of-a-corporation-to-
promote-an-economy-that-serves-all-americans (emphasis added). 
3 No-Action Request, p. 12. 

https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-of-a-corporation-to-promote-an-economy-that-serves-all-americans
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This conclusion, however, is inadequate on its face. It confuses the manner in which the corporation 

operates with the rules by which it is governed: because the statements of principles are not binding, 

they simply do not address whether the Company has made the “fundamental commitment” 

contemplated by the Statement. Corporations are creatures of statute, and rules of governance spring 

from the statutes that authorize corporations and the legal documents filed to form them. Neither the 

No-Action Request nor the Committee’s conclusions address the underlying conflicts in governance 

posed by a “fundamental commitment” to all stakeholders while maintaining shareholder primacy 

and are thus inadequate and misleading. 

 

The No-Action Request Should Be Denied Because the Company’s Argument for Exclusion Is 

Misleading in That It Contradicts the Law of California, Where the Company is Incorporated 

 

The argument set forth in the No-Action Request and relied upon by the Committee is contrary to the 

law applicable to the Company. Section 309 of the California Corporations Code requires that the 

directors of the Company put shareholders before stakeholders, undermining the “fundamental 

commitment to stakeholders,” pledged in the Statement.4 As one law professor described California 

law, “[w]hile the rule grants fiduciaries discretion about how to serve their shareholder interests, it 

does not give discretion about whether to do so.”5   

 

This law means that, rather than being “fundamental,” the policies and statements of the Company 

referenced in the No-Action Request and the Committee’s determination are subordinate—the board 

of directors or management can operate under such pro-stakeholder principles, but only for so long as 

they serve shareholder interests. As one commentator noted, this is why critics deride shareholder 

primacy: “it unjustifiably subordinates considerations both of (extra-corporate) societal actors and of 

(intra-corporate) stakeholder actors to those of shareholders.”6 

 

The recently retired Chief Justice of Delaware has made this precisely point: 

 

[A] clear-eyed look at the law of corporations in Delaware [which 

includes the same shareholder primacy law that applies in California] 

reveals that, within the limits of their discretion, directors must make 

stockholder welfare their sole end, and that other interests may be 

taken into consideration only as a means of promoting stockholder 

welfare.7 

 

The No-Action Request and the Committee conclusions are misleading and inadequate because they 

completely fail to address this conflict in the Company’s governance, which is the specific subject of 

the Proposal. The rule of shareholder primacy, which requires corporate managers to prioritize 

financial return to shareholders, imposes a system of governance that is inconsistent with the 

Statement. As one prominent law firm reported to another Statement signatory, directors may 

 
4 CALIFORNIA CORPORATIONS CODE § 309(a)  (“A director shall perform the duties of a director . . . in good faith, in 
a manner such director believes to be in the best interests of the corporation and its shareholders.”). 
5 Eric L. Talley, Corporate Form and Social Entrepreneurship: A Status Report from California (and Beyond), p. 4 

UC BERKELEY PUBLIC LAW RESEARCH PAPER NO. 2144567 (2012). 
6 Id. at 2. 
7 Leo E. Strine, Jr., The Dangers of Denial: The Need for a Clear-Eyed Understanding of the Power and 

Accountability Structure Established by the Delaware General Corporation Law, 50 WAKE FOREST L. REV. 761,768 

(2015) (emphasis added). 
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consider stakeholder interests only if “any decisions made with respect to such stakeholders are in 

the best interests of the corporation and its stockholders.”8 While the corporation involved in that 

situation was incorporated in Delaware, rather than California, the law is the same.   

 

The No-Action Request Should Be Denied Because the Company’s Argument for Exclusion Is 

Misleading in Failing to Address the Option to Change the Company’s Governance in Order to 

Accommodate the Statement 

 

Addressing the inconsistency would be critical to any adequate and informative report on governance 

and the Statement not just because the contradiction puts the commitment at risk, but also because 

the Company has the option to eliminate this contradiction. As a California corporation, the 

Company could amend its articles of incorporation to become either a benefit corporation or a 

specific purpose corporation.9 Each of these forms is expressly designed to allow corporations to 

reject shareholder primacy and thus make binding commitments to stakeholders.10 

 

The conclusions in the No-Action Request and Committee findings are misleading because they do 

not reflect opportunity to remedy the contradiction between the current governance and the Statement 

through conversion to a new corporate form.  

 

Such an explanation is clearly encompassed by the Proposal: 

 

Shareholders request our Board prepare a report based on a review 

of the BRT Statement of the Purpose of a Corporation, signed by our 

Chief Executive Officer, and provide the board’s perspective 

regarding whether our Company’s governance and management 

systems should be altered to fully implement the Statement of 

Purpose. 

 

Yet the No-Action Request does not contain a single word about the ability to change corporate form, 

which is at the root of the relationship between the Statement and the Company’s corporate 

governance.11 

 

The No-Action Request Should Be Denied Because the Company’s Argument for Exclusion is Based 

on Mere Statements that do not Reflect the Company’s Behavior 

 

 
8 https://www.sec.gov/divisions/corpfin/cf-noaction/14a-8/2020/harringtonwellsfargo021220-14a8.pdf 
9 CALIFORNIA CORPORATIONS CODE §§ 14600-14631 (benefit corporations) and   §§ 14600-14631 (specific 
purpose corporations). 
10 Supra, n. 5 at 3 (“These alternative forms are designed to provide a concrete means by which a corporation 
can bind itself to a broader set of purposes.”) 
11 Regarding a similar proposal last year at Citigroup, the proponent argued: 

“While it may be easy enough for our CEO and others to sign on to the Statement, in the absence of actions 

like this proposal we believe this will serve as a meaningless gesture until it is enforceable through 

corporate governance documents or corporate law. The scenario suggested by the company: no 

enforcement, no legislation, no legal or judicial oversight. No state, municipal or federal law to enforce the 

new ‘purpose.’” 

The Staff did not provide no-action relief in that instance. See https://www.sec.gov/divisions/corpfin/cf-

noaction/14a-8/2020/harringtoncitigroup022520-14a8.pdf 
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Moreover, if the Company’s existing governance structures were already designed to commit to all 

stakeholders, it stands to reason that the Company would be the subject of few controversies 

surrounding negative effects it imposes on stakeholders. That is not the case with the Company. The 

Proponent correctly raises the examples of human rights abuses against Uighur workers in the 

Company’s supply chain and its “buy one every year” strategy for its devices that depletes the planet 

of vital resources and contributes to increasing global pollution that harms human health and the 

environment. 

 

The Company has also been criticized recently for documented labor rights abuses at its suppliers’ 

facilities in China.12 The Company’s Supplier Code of Conduct13—which it cites in its no action 

request as evidence of the adequacy of its governance structures—prohibits exactly the sort of 

harassment and abuse that human rights groups uncovered, and specifies a 60-hour maximum work 

week with at least one day off per week. Numerous complaints indicated violations of these 

requirements, highlighting the chasm between lofty statements and genuine implementation. 

 

Moreover, the Company’s new Human Rights Policy14—which it published in August 2020 after 

criticism over labor conditions at its suppliers’ facilities in China—says that when national law 

conflicts with international values, “we respect national law while seeking to respect the principles of 

internationally recognized human rights.” That is a fancy way of saying that a Chinese worker does 

not matter as much as an American worker. 

 

Thus, the Company’s conduct does not evidence that its current governance is adequate to the task 

prescribed by signing the Statement. The contrast between the Company’s words and its deeds 

reflects the fact that the Company’s only fundamental commitment is to shareholders, as discussed 

above. The failure to address this gap in its analysis is further evidence of the misleading nature of 

the analysis included in the No-Action Request. 

 

Why Shareholders Should Not Be Denied a Right to Address This Question 

 

The misleading nature of the statements made in the No-Action Request is not a mere technical point 

under Rule 14a-8. The mismatch between the Statement and the Company’s governance matters 

deeply to the Company’s shareholders. In a recent study, Schroders determined that publicly listed 

companies imposed social and environmental costs on the economy with a value of $2.2 trillion 

annually—more than 2.5% of global GDP.15 These costs have many sources, including pollution, 

water withdrawal, climate change and employee stress. The study shows exactly the areas where 

corporations are likely to ignore stakeholder interests, to the detriment of the global economy. 

 

Ironically, this common corporate practice of prioritizing the Company and the financial returns it 

provides to its shareholders first harms those very shareholders, the vast majority of whom are 

diversified.16 Such shareholders and beneficial owners suffer when companies follow the shareholder 

 
12 https://www.voanews.com/economy-business/apple-announces-human-rights-policy-following-criticism 
13 https://www.apple.com/supplier-responsibility/pdf/Apple-Supplier-Code-of-Conduct-January.pdf 
14 https://s2.q4cdn.com/470004039/files/doc_downloads/gov_docs/Apple-Human-Rights-Policy.pdf 
15 https://www.schroders.com/en/sysglobalassets/digital/insights/2019/pdfs/sustainability/sustainex/sustainex-

short.pdf 
16 Indeed, as of the January 2020 proxy statement, the top two holders of Company shares were mutual fund 
companies Vanguard and BlackRock, whose clients are generally indexed or otherwise broadly diversified 
investors. 
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primacy model and impose costs on the economy that lower GDP, which reduces equity value.17 

Thus, while the Company may increase its isolated return to shareholders under the rule of 

shareholder primacy by ignoring costs it externalizes, its diversified shareholders will ultimately pay 

these costs. They would likely benefit from corporate governance that enabled the Company to honor 

the commitments made in the Statement. 

 

*          *          *          * 

 

The Proponent’s objectives in filing this proposal are dramatically different from our own in 

supporting it. Nevertheless, we agree on the central point: that the Company’s governance and 

management systems are clearly not designed to foster the commitment to stakeholders in the 

Statement the CEO signed. Shareholders are entitled to request a study of this issue to help decide 

whether to seek a change in corporate form in order to serve their interests better. 

  

The Company and its Board have not substantially implemented the proposal, but have instead failed 

to explain the well-known, basic disparity between a fundamental commitment to stakeholders and 

governance rules that mandate shareholder primacy. Therefore, we urge the Staff to deny the 

Company’s no action request. 

 

Sincerely, 

 

Frederick Alexander 
 

Frederick Alexander 

CEO, The Shareholder Commons 

 

cc: Sam Whittington (by email) 

      Justin Danhoff (by email) 

 

 

 

 
17 See, e.g., https://www.advisorperspectives.com/dshort/updates/2020/11/05/market-cap-to-gdp-an-updated-look-

at-the-buffett-valuation-indicator (total market capitalization to GDP “is probably the best single measure of where 

valuations stand at any given moment”) (quoting Warren Buffet). 


